TS 1P TSl &R
: AT (@I -1) BT BRI, DAl SUIE Yoo,
: A=A YauTgS Wa, Qradl w5, dfeke e @ Ui, |
: HTETETS], JEHSTIG— 380015, : Y2~
&

p

D BISel AT ¢ File No : V2(69)126/Ahd-111/2015-16/Appeal-| (‘7%

o el 3N W& :Order-In-Appeal No.: AHM-EXCUS-003-APP-167-16-17
f&Hie Date 22.11.2016 SIRI &% &I GG Date of lssue_ﬁ'_“ 37 |6
S MYRT (@7dier-l) grRT aIke
Passed by Shri Uma Shanker Commissioner (Appeals-lI)Ahmedabad

T 3T, H1 BUG Yob,  INFACIAG-| PRI GRT SN Fel
TS ¥ 116/Reb/Cex/APB/2016 foTd : 29.01.2016, gioTa

Arising out of Order-in-Original:116/Reb/Cex/APB/2016 Date: 29.01.2016
Issued by: Assistant Commissioner, Central Excise, Div: Gandhinagar, A'bad-llI.

o sfier®at Ud wiardy & A Td U
Name & Address of the Appellant & Respondent
M/s. Asian Granite India Limited
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way : '

HRA ARHR BT GRG0 G
Revision application to Government of India :

(1) P SeUE Poh SIFRM, 1994 W ORI St A qWIg T AT & aR A ydiea g7 B
Y-8 & T TR B S YA e AR Wi, N TR, e #arerd, Rrowed o, el
#fre, ofige €Y 9ed, Tag Art, 78 Reel 110001 BT B S AT

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid :

(i) ofy A &9 ' B ame § o9 U B eRaEm @ e AR a1 o eRam § ar fexd
Wﬁ@%ﬂﬁ%éﬁgﬂﬁ,mmwmwﬁm%ﬁﬁmﬁﬁm
ol uerTR # €1 ATel @1 Ui @ SR g8 o

(iy  In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. -

@) AR B AR e W O Wy § i ae ) @ ae B RAfE § S ged w A W
e Yo B RIS D A H W 9IRGB e el g wew 7 Faifd g

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M R ges B T Ry R ARG @ grew (Yo a2 ) Fafa fear A e

(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) == ST Yo (odie) Frommet, 2001 & fram o & siqifa e yox dwen
§0-8 # < ufral ¥ 4T smew & Uy oy IR Refe ¥ W A @ der ge-aew v
e oTew @I S-]T Udl B Wi SR AWeH R WA Aty | S6e Wil @il 5. @l
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. -

(2) ﬁﬁmqméﬁﬁwuaﬁwqwqwmmmwzﬁqﬁquﬁmo/—
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

L,ac.

A gowp, BaIY SedeA Yob UG Hare el =aranfrewer & ufy anfirer—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) @R SURT Yob AT, 1944 B UNT 35— 0T /35—8 & ST~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) aiffexy geaieT 1 wdftm @ A S gob, B S@ed e 19 daTaw
3diella wrafErexer Bl faRy difder ave <ffe . 3. R &. qxw, =g ool ®7 vd

(@)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) Swfafed aRess 2 (1) & 7 I SgAR & orrar ) i, ordfiel & AEer § W
god, BHIY IOET Yob U4 WA adiely iRy (RrSe) & utew &g Gifte,
JremETaTe # eli—20, Y ATd EIRUC HRISTs, HErell TR, SEHSTAIG—380016.

(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(@) =T Scued Yod (@rdier) Frawael, 2001 @ R 6 & siarta wuw 3U-3 ¥ RuiRa
fy IR arieir =l o ¢ ofid @ fawg el Ry g ey @) @R iyt afka
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 5.0;@@2@;3;(!9.0% 50 Lac
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nominate public sector bank of the place where the.bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ~arEe™ Yoo ARTREE 1970 AT WARR @ YR @ oftla FeiRa v argeR
SR e AT g ey JURefy Fofos wife @ ety § ¥ e @ ey w
%.6.50 U9 BT <RI Yob feHe T B AIRY |

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) =7 <Rk WERa AWl B FREET B arel Al #Y iR WY e s famar o ®
gr%;ﬂgw, BId TG Yeb U9 HaTHR Uy ~ranraRer (wraffafd) e, 1982
!

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) He o, FAlT 3eUTE Yo U Fara] el sftrater (deda) & wiar ardial & ameet #
FeRIT 3T Yo AT, 12yy Y URT 39F & iceia Rcdra@EarR) sfufaras 024098 &y
HEAT :9) tia: o.0¢. 20ty ST iy Raceler srffaaer, 1o)y & Ry ¢3 F it ATt & off eIy ey
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MBI ST I T R TICF AR_F T8
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(i) grT 11 & & g uilRa @A

(i)  Jde ST F off 9 T Tl

(i) QadT ST FUAE F FHH 6 F IFa9a &F A

— 3 aeref 9 R 5w O & e et (4. 2) e, 2014 & o & g fet el wifesrY &
T Rt T 3l vd 3rdier Y e Ad e

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(I) 2@ 3maer & wfer 3rfier TRYRVT & HHET TET Yoo IHUAT Yok AT &8 AT g af Aler fhw 1w Yo
¥ 10% S[FTeiTeT W% 39 STgY e v RraTRiet g1 o 50 & 10% S{FTeITe W Y S el g
(6)() In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in d:spute or
penalty, where penalty alone is in dispute.” .
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ORDER-IN-APPEAL

This appeal is filed by M/s Asian Grznite India Ltd, Plot No.160, 162 &

147A, Ceramic Zone, Katwad Road, Dalpur, Salal, Sabarkantha, Gujarat (for short - “the
appellant”) against Order-in-Original No. 115&116/Reb/Cex/APB/2016 dated 25.01 .2016.
passed by the Assistant Commissioner of Central Excise, Gandhinagar Division,

Ahmedabad-III (for short - “the adjudicating authority”).

2. Briefly, the appellant had filed a rebate claim for Rs. 1,73,791/- under Rule

18 of Central Excise Rules, 2002 (for short — CER 02) read with notification No. 19/2004- 4

CE(NT) dated 06:09.2004, in respect of goods exported vide ARE-1s No. 175/11.02.2015
and 169/30.01.2015. On his failure to submit the Bill of export, a query memo dated
05.08.2015, was issued. Subsequently, vide the impugned OIO the rebate claim was

rejected by the adjudicating authority on the grounds of non submission of Bill of export.

3. Feeling aggrieved, the appellant has filed this appeal inter alia, stating that
the adjudicating authority had erred in considering the rebate claims filed by the appellant

as claims under export entitlement; that as per Rule 30(5) of SEZ Rules, 2006, bill of

export is to be filed under claim of drawback or DEPB, only;' that the Joint Secretary

(Revisionary Authority) has already decided the issue wherein it is held that the
substantial benefit cannot be denied for lapse of not filing bill of export, when the

fundamental condition for granting rebate of duty paid on export goods stands fulfilled.

4, Personal hearing in the matter was held on 22.11.2016. Shri M.H.Raval,
consultant appeared for the same on behalf of the appellant and reiterated the submissions

made in the grounds of appeal.

5. I have gone through the facts of the case and submissions made in the appeal
memorandum. The limited point to be decided is whether the appellant is eligible for

rebate claim.

6. In the instant case, it is observed that [a] there is no dispute regarding supply
of goods to SEZ; [b] that this supply was against payment of duty; and [c] about receipt
. of the said goods in the SEZ. The only point on which the rebate stands denied is that the
bill of export has not been submitted by the appellant. This issue lldwevel', is no longer
res integra, having been settled by the JS (RA), Government of India, through various
orders. The appellate authority has also settled the éaid issue through various Orders-in-

Appeal.

7. The appellant has relied on various case laws, to contend that the rebate has
been wrongly rejected. Joint Secretary (Revisionary Authority), Government of India, in

the case of M/s. Gujarat Organics Limited [2014(314) ELT 981], [a case law relied upon
by the appellant], in paragraph 9, has held as follows:

9. Government observers that in terms of Para 5 of Board’s Circular No. 29/2006—01@6?1&2&731?7-
2006, the supply from DTA to SEZ shall be eligible for claim of rebate under Rule Jr 'zof;é’ ﬁ'?i[‘&é‘*«.\/s
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Rules, 2002 subject to fulfilment of conditions laid thereon. Government further observes that Rule 30 of
SEZ Rules, 2006 prescribes for the proceduje for procurements fiom the Domestic Tariff Area. As per sub-
rule (1) of the said Rule 30 of SEZ Rules, 2006, DTA may supply the ggods to SEZ, as in the case of
exports, either under Bond or as duty paid goods under claim of rebate under the cover of ARE-1 form. The
original authority has rejected rebate as they failed to produce Bill of Export in term of sub-rule (3) of Rule
30 of SEZ Rules, 2006 and Board’s Circular No. 29/2006-Cus., dated 27-12-2006. C.B.E. & C. Circular
No. 6/2010-Cus., dated 19-3-2010 further clarified that rebate of duty paid on goods supplied to SEZ is
admissible under Rule 18 of Central Excise Rules, 2002. Governnent observes that in terms of Rule 30(5)
of the SEZ Rules, Bill of Export should be filed under the claim of drawback or DEPB. Since rebate claim
is also export entitlement benefit, the respondent was required to file Bill of export. Though Bill of Export -
is required to be filed for making clearances to SEZ, yet the substantial benefit of rebate claim cannot be
denied only for this lapse. Government observes that Customs Officer of SEZ Unit has endorsed on ARE-1
Jorm that the goods have been duly received in SEZ. As the duty paid nature of goods and supply the same
to SEZ is not under dispute, the rebate on duty paid as goods supplied to SEZ is admissible under Rule 18
of Central Excise Rules, 2002. Commissioner (Appeals) has rightly allowed the'rebate claims in these
cases. .

7. As is evident, the rationale applies to the present dispute. I find that the issue
of non submission of Bill of Export stands settled in favour of the appellant, subject to
fulfillment of certain fundamental condition. As in the present case, since there is no
dispute regarding supply of goods to SEZ on payment of duty and about receipt of the
said goods in the SEZ, the rejection of rebate by the adjudicating authority, is efroneous

and is therefore set aside.

8. 37UIcTerdl GRT &of ehY 91S 3TUTelY &7 TUERT Suieh adich § ForaT Siar &

8. The appeals filed by the appellant stand disposed of in above terms.
aM \a\l wy )
(3T )
3T (3T4Ted - 1)
Date:22#11/2016
Attested

(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.
To, | t

M/s Asian Granite India Ltd,

Plot No.160, 162 & 147A,
Ceramic Zone, Katwad Road,
Dalpur, Salal, Sabarkantha, Gujarat

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Ceniral Excise, Ahmedabad-I11.

3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad - I1I

4, The Dy./Asstt. Commissioner, Central Excise, Division -Gandhinagar, Ahmedabad-I11
%Zl‘d file

6. P. A.
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